Recurring Maintenance Costs
May Mean Defective
Construction

When does recurring maintenance signal a bigger problem, what to do when you don’t know what to do, and
options for funding and procurement of necessary repairs
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Recurring Maintenance Resulting
in a Bigger Problem
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Maintenance will never remedy
what was built to fail
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Improper material selection, inadequate
design, and installation errors were the
root cause
Improper Material Selection:
• Metal framed windows are welded units and do not incorporate seals,
gaskets or integral sill pans to direct water out and away from the
building.

Improper Design:
• The original design of the windows integration to the wall assembly were
missing critical flashing details to integrate the flangeless metal frames to
the weather resistant barrier, a three-sided sill pan flashing was not
detailed or specified below the window.
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Associated Damage
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Signs to look for
• When recurring maintenance is scheduled to stop water intrusion
• When failing materials, repairs, and/or leaks occur in the first 5-10 years of
a building’s life
• Mechanical Systems - HVAC
• Masonry
• Roofs
• Plumbing & Fire Suppression Systems
• Asphalt & Concrete Flatwork
• Gymnasium Floors
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What to do, When you Don’t Know
What to do?
• Contact a professional construction consulting firm, specializing in building
assessments, material science and preservation to perform a walkthrough of the
concerning conditions with your maintenance director and appropriate onsite
maintenance staff. Preliminary Visual Consultation (PVC).
• Have a Building Condition Assessment performed on the entire building. Holistic
approach.
• Work with Consultant to prioritize the repairs and develop phasing options.
• Design Brief & Preliminary Bidding.
• Request specialty consultants be retained and utilized to advise your architect and assist
with developing a thorough scope of repair and construction documents scope of
repair correct repair documents
• Retain a construction consultant to perform quality assurance services during repairs.
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Maintenance and Warranties
Go Hand-in-Hand
• A warranty is typically a promise by a contractor, vendor or manufacturer to replace or
repair building components in need, subject to certain conditions, and for a stated
length of time.
• Some buildings and some components may be under warranty for a period of time and
warranties may specify the maintenance that must be performed.
• Warranty information should be preserved in the district records.
• Warranty information should be reviewed and followed. Calendar or docket the
important events under a warranty.
• Share the warranty information with maintenance and others
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Warranty Tips and Traps
• Warranties can be very helpful if there is a problem with a building or component - but
be sure you know what you have.
• Warranties will have exclusions and conditions. Read the warranty – the warranty
language is like a contract and it defines what the legal obligations look like.
• Warranties may require inspections by the manufacturer. For example, roofing
manufacturers often have periodic inspections.
• Warranties may require specific maintenance using certain specified materials
• Warranty remedies might be limited to material only, and pro-rated over time.
• Know when the warranty expires.
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Legal Claims for Building Problems
• Legal claims for building problems must be brought within the statute of limitations or
statute of repose. Every legal claim has an expiration date.
• No more than 10 years from the construction is the outer limit except for certain kinds of
product liability claims. Note that the statute of limitations can be changed, and
shortened, by contracts.
• The importance of reviewing facilities before expiration of that 10-year limit.
• This may seem unneeded and a waste of money, but if legal claims expire 10 years
after construction, it may make sense for a district to have an expert review the
condition of a building before it passes that limit, just in case.
• Discovery of problems after the time limit for legal claims is all too common.
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What Legal Claims Exist?

• Typical legal claims over problem construction include breach of
contract, negligent construction. Other claims may be available
depending on the facts.
• The contracts between the building owner and the contractor and
architect are really important. The contracts might shorten the statute of
limitations, for example. That is why getting up front help with contracts is
crucial. Just in case.
• An ounce of prevention is worth a pound of cure.
• First-party insurance claims for construction defects and property
damage – reporting the claim and possible recovery
• A word on “spoliation” and preserving the evidence for a claim.
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What are the “damages” that a district
can seek in the legal process?
• An owner can allege as “damages” and try to recover money in a few
categories.
• The main element of damages in a construction case is usually the cost to
repair the problem construction and any resulting property damage.
• Other types of damages that occur in construction claims include the
consultant fees for the owner, or at least some of them, displacement and
loss of use costs for the owner, property damage, and maybe also the
attorney's fees spent on the legal claim.
• Any other reasonably foreseeable type of damage that flows from the
poor construction.
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Legal Action is a Team Sport
• Any legal claim involving building defects includes a team.
• The team will include
• The client
• The attorney
• The principal building science expert and at least one repair
contractor
• Additional experts for specialty needs:
•
•
•
•

Structural, mechanical engineer
Geotechnical engineer
Architectural expert
Materials science
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How do legal claims get resolved?
• Most construction claims are resolved or “settled” voluntarily through the mediation
process.
• Mediation is a voluntary process using a hired neutral expert who can try to get the
parties in a construction case to agree to a settlement.
• In a typical settlement, the building owner will receive money and in return will dismiss
and release its building construction claim.
• Mediation may be required in your contracts.
• Mediation is not arbitration. If the claim cannot be settled through the mediation
process, then eventually it would go to an arbitration or a court trial and the claim would
be decided by an arbitrator or a jury and judge. The contract between the owner and
general contractor may require mediation and then arbitration instead of a court action.
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After claims get resolved and it is time
for repairs
• Priority of repairs. A consultant can help a district to prioritize
repairs if there is not enough money to fix everything.
• Most of the time, that is reality. The legal process can often only
do so much.
• An expert can determine, based on the amount of money
available, what should be fixed now and what can be deferred.
If deferred, your consultant can advise on maintenance.
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Procurement of Repair Services
Funding
• Budgeting
• General Funds
• Contingency Funds
• Bonds
• Insurance
• Warranties
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Procurement of Repair Services
Design and Oversight Services
• Architect or Engineer
• Extended use of Consultant Services for Design
• Project Manager
• Specialists (Building Envelope, ADA, Acoustic, etc)
• “Installation Contracts”
• Scheduling

17

Procurement of Repair Services
Selection of Contractor
• General Repair
• Emergency Work
• Invitation to Bid
• Construction Manager/General Contractor Procurement
• Design-Build Procurement
• Exemption from Bidding
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Procurement of Repair Services
Work Issues
• Fixed Price versus Unknown Scope
• School Access and Badging
• Seamless Transitions to Existing Facilities
• Change Orders
• Warranties on Repair Work
• Insurance and Bonds
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Questions?
Defect,
School

Rob Wilkinson is a Partner at Ball Janik LLP and focuses his practice in the areas of Construction, Construction
and Public Agencies and Schools. Mr. Wilkinson has extensive experience working for school districts in Oregon
embarking on construction and rehabilitation work. Additionally, Mr. Wilkinson has co-authored the Oregon
Construction Contract Manual for Oregon School Board Association.
Chris Walters is a Partner at Ball Janik LLP and has been with the firm for over 30 years. His practice focuses on
the representation of Public Agencies and Schools. His representation of public agencies has included the State
of Oregon, the City of Portland, the Portland Development Commission (now Prosper Portland), the City of
Vancouver, and a host of Oregon school districts. His representation of school districts has included structuring
and implementing complex public procurements and contracts for projects built under public bonds with a
combined value of over a billion dollars. He has assisted his clients in all aspects of their operation,
governance, procurement and construction activities, and claims management.
Matt Smith is the President of Forensic Building Consultants, a national construction consulting firm specializing
in the building enclosure, waterproofing, building maintenance & preservation, & structural engineering. Matt
and his team at Forensic is dedicated to righting wrongs and solving challenging problems guided by Forensic’s
core purpose of providing trusted solutions to their clients and the community at large.
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Disclaimer: This presentation is intended for information purposes only and is not intended to convey legal advice.
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